
(3) Route Markets

Backl-;round

company that owns a foreign-licensed satellite will he required to demonstrate compliance
with all Commission technical and qualification rules hefore we will permit it to serve the
llnited States. Furthermore. adoption of Columbia's suggestion would restrict U.S. satellite
operators' rights to ohtain satellite licenses in any country of their choice, therehy infringing
on independent husiness strategies and decisions. Finally. Columbia or any other entity will
he free to demonstrate that provision of service in the United States by a U.S. owned. but not
U.S.-licen.scd satellite would cause competitive harm in the United States.
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55. In the No/ice. the Commission proposed to consider the "route market" -- that
is. the country where the satellite transmission will originate or terminate')1 -- when
determining whether to grant a non-U.S. satellite access to the United States. For example. if
;1 non-U.S. satellite licensed in Country X proposes to provide service between the United
States and Countries A and S, the Commission would perform an ECO-Sat test on Countries
X, A. and B. If Country B fails, service between the United States and Country B would be
prohihited. The rationale for this propos<lI is that. if the non-U.S. applicant were permitted to
serve Country B, it would have a competitive advantage over U.S. providers unahle to serve
that market. Such an approach also would provide no incentive for Country B to open its
market to U.S. operators.

56. In refining the route proposals alter the WTO Basic Telecom Agreement. the
Commission proposed that it would not need to perform an ECO-Sat analysis on route
markets originating or terminating in WTO Members' territories lWTO route market). It
recogni/ed. however, that there may be cases where an earth station applicant will want to
access a WTO Member satellite to provide \VTO-covered services hetween the United States
and non-WTO markets.'i.j The Commission stated that applying an ECO-Sat test to the non
WTO route markets \vould allow us to promote effective competition through broader market
access.'" The COlllmission's rationale was that a non-WTO country has no obligation to open
its telecomlllunications markets to the United States or any other country. Thus. applying an
b:CO-Sat test to non-WTO route markets would ;t1low LIS to open U.S. markets in a manner
consistent with the objective of promoting a competitive satellite market in the United
Stales.

q
"
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Flrrlher Nillicc at 'II 26.
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57. At the same time, however. the Commission recognized that this proposal
could have negative implications regarding U.S.-licensed satellites. It would be contrary to
lhe policy adopted in an earlier Commission decision n allowing any satellite licensed in the
United States to provide service to any foreign country without additional Commission
authorizatiGi1.l)~ If the Commission applied an ECO-Sat test to a non-WTO route. it might
have to apply it to U.S. satellites seeking to serve non-WTO routes because of national
treatment concerns, which would limit the flexibility of those licensees.'ll)

58. As an alternative. the Commission proposed not to apply an ECO-Sat test in
cases involving satellites licensed to WTO Members serving non-WTO routes, so as to afroI'd
these satellites the same flexibility as U.S. satellites. lllil In addition, it stated that concern
regarding competition in non-WTO routes possibly could be remedied by prohibiting non-U.S.
licensed satellites from entering into exclusive arrangements with the country in which they
wish to operate -- a prohibition currently imposed on most U.S. licensed systems. \Ill

59. Most parties commenting on the Further Notice argue that the ECO-Sat test
should not apply when a WTO satellite is serving a non-WTO rOllte. 11I2 Generally. these
comll1enters agree that if we were to apply the ECO-Sat test to non-U.S. satellites under the
U.S. national treatment obligation, we might be obligated to apply the same test to U.S.
companies -- a result the commenters oppose because it would defeat the objective of DISCO

\)7 Anlt>ndnlcnT (~l the C'oJ1l1niss;ofJ's Regulatory Policies C;ovcrninf,; !)OlJlcsfic Fixed-Sotef/ifC Olle! Sej)(lrtl1c

1"'CII/OIi()Jw! Stlle/lile SI.I/ellls. II FCC Rcd 2429 ( I YY6) (/)ISCO /).

Ill" COMSAT' FNPRM C0111111ents at 7-X~ COMSAT' FNPRM Reply COJll1l1cnts at 2, 4-5~ European
Commission FNPRM Reply Commcnts at 4; Franec Telecom Rcply Commcnts al 5. nolc 4; GE Americom
Comments at 3-5: GE Americom FNPRM Rcply Comments at 1-3; GlooeCast FNPRM Commenls al 3-4:
(,ovcrnment o!" Japan FNPRM Commenls at 2: Hughes FNPRM Commenls al X-Y; Hughes FNPRM Reply
Comments at 4: ICO FNPRM Commcnts at 12-15; ICO FNPRM Rcply Comments at 4: Japan Sat FNI'RM
Comments at 2; Lockheed Martin FNPRM Cl1lllments at 4-5: Lockhced Marlin FNPRM Reply COlllments at 2.
6: Lor'll FNPRM Comments at 4-6; Motorola FNPRM Comments at 5 and n.12; PanAmSat FNPRM Comlllcnts
at 4-5; Qualcollllll FNPRM Cl1mments at 4-5: Space Communications FNPRM Reply Comments at 7; Teledesic
FNPRM Comments at 3-4. CO/llJ!ure Orion FNPRM Reply Commcnls al 3-4.



Federal Communications Commission FCC 97-399

I and burden U.S. licensed systems serving non-WTO routes. 101 The Government of Japan
requests that. with a view toward promoting multilateral liberalization and expanding the
telecommunications market worldwide, we should en~ure GATS consistency. especially
n;ltional trcatment. and not apply the ECO-Sat test in this contex1.IIJ~

60. Com mentel's generally advocate that instead of the ECO-Sat test. we should
apply the presumption in favor of entry where a WTO-licensed satellite seeks to provide
service to or from the United States, regardless of whether the route is a WTO Member or
no\. 11)'1 Teledesie contends that, although it is theoretically possible for a foreign operator to
gain a competitive advantage over U.S. operators by entering non-WTO routes that arc closed
to U.S. operators, based on the number and scope of the market access commitments in the
WTO Basic Telecom Agreement. the likelihood is "insufficient to justify the re-regulation of
International satellite services."III(; COMSAT specifically advocates that the corresponding
hurdcn on the opposing party to demonstrate a very high risk to competition apply as well. IIl7

61. Columbia contends that, where a satellite is licensed by a WTO Member. and
the entity that controls the satellite is from a non- WTO country that is the route market to be
served. we should apply an ECO-Sat test to the non-WTO route market. 'ox According to
Columbia, a company from a country not subject to WTO requirements and dispute resolution
procedures should not be able to avoid the ECO-Sat test simply by obtaining a license from a
WTO Member. III') Columbia asserts that this approach should help deter forum shopping by
companies that benefit in their actual home markets from restrictive entry policies. 1111 It
claims that this approach would not violate national treatment because the same lest would be
applied if the foreign-controlled company sought a U.S license directly to serve its non-WTO

I"· Sec e.g.. COMSAT FNPRM ('oJl1mcnts at 7-9; Europcan COlllmission FNPRM Rcply Commcnts at 4:
France Tclecom COlllments at 5 n.-L Government of Japan FNPRM Commenls at 2: Hughes FNPRM COllllllents
at X_l); ICO FNPRM (\lmmcnls at 13; Motorola FNPRM Commcnls at 5 and n.12; Orion FNPRM Rcply
COllllllcnts at .~-..(: Qua!coll1lll FNPRM COlllmcnts at 4; Skyhridge FNPRM COllllllents at 5; Teledcsie FNPRM
('Ol1llllcn!s at 3.

III_I (;ovcr11111('l1l o!' Japan 1~'NPR\1 C~ulllIllcnts at=:'.

L.,l!" COM SAT FNPRM COlllll1Cnts ~l! X: GE Alllenl.'OIll !·NPRM COll1ments at 4; lCO ('olllmcnls at 13.

,,,,. Tckdesi,' j'NPRM COllllllcnl'; ~ll ,~-4.

III' COMSAT FNPRM COll1mcn!s ~lt 7-X.

jn;, ('Ollllllbia FNPR.l\1 (-"0111111cnts at 4-5. Thus. according to ('Ollllllhia. an EC'()-Sal lest should ~lpply. ror

l'X,lll1pk, where a space station is lil'cnsed in South Africa. (<lllirolled by an cntity Irolll China. and !hal cntity
sl'l'ks to pl'l)\'ide sl'l'vil'C from the Unltcd St,lles lo China.

Ii' 1<1.



Inarket.' i i Hughes disagrees, arguing that national treatment requires the Commission to
afford all foreign-licensed satellites providing covered services the same opportunities that
U.S. satellites are afforded under DISCO file
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62. Somc parties suggest mcthods for guarding againsl market distortions that
could result from service to a non-WTO country hy a WTO-liccnscd satellite. COMSAT
states that \ve should grant such applications absent ;1 demonstration that authorizing servicc
hetween the United States and a non-WTO country \vould pose a very high risk to
cOlllpetition in the U.S. satellite market that could not be addressed by conditions on the grant
of the authorization. II, Several other parties suggest extension of the rule proh ihiti ng U.S.
licensed satellites from entering into exclusivc arrangements with non-U.S. satellites. I I .. This
would ensure that no satellite system of a WTO rV1ember that provides service in the United
States can gain an unfair advantage in any foreign market.! I) GE Americom points out.
however, that in some markets. a de /l/C(O policy of exclusivity Illay exist even in the absence
of an exclusive route agreement with the .satelli!C' sL'rvices provider. and suggests that \,,/e
consider this possibility in evaluating whether SerVICl' to a ~;Jven non-WTO route creates a
ris~ to competition. II

(1

63. PanAmSat supports not applying the ECO-Sat test to avoid creating a
procedure "for a problem that may prove non-ex istent." 117 PanAmSat also recommends,
however, that the Commission reconsider applying the ECO-Sat test to the route market if
competitive disparities arise between U.S. licensees and other WTO Member licensees. I IS GE

III

\1.:'

1£1.

Hughes FNPRM Reply Comments at 4-5.

II; COMSAT FNPRM Cll1nments al 7-8.

II~ GloheCast FNPRM Commcnts at 3; Hughes FNPRM Comlllcnts at l); Hughes FNPRM Reply
Comments at 5: Loral Comments at 6; Orion FNPRM Reply Comments at 3-4; COMSAT FNPRM Reply
Comments at 5; Qua!comm FNPRM Commcnts at 4-5.

II" ()rlOI1 questions whether \ve have the authority to inl}1osc such a prohihilion on W'T() MClnhcrs. ahsent
a showing lhal lhe exclusive arrangement will have a "very high risk to competition." Orion FNPRM COlllllll:nlS
~ll 14-15. We disagree. Sec l/lt'D Section m.BA.a.

1111 CJE Alnericolll FNPRM C<Hlllncnts at 4. Orion supports this position. Orion FNPRM Reply C\1I11111Cnts

at 4.

117

11:-1

PanAmSat FNPRM COlllments al 5.

Jd. at 5.
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Americom, Orion, and COMSAT concur. II
() PanAmSat sug~ests further that if we were to

'-- C'

~lpply the ECO-Sat test. we could employ a rebuttable presumption that the provision of
service between the United States and a non-WTO route market by both U.S.-licensed
satellites and other WTO Member satellites is in the public interest. 1211 The presumption then
could be overcome regarding a particular non-WTO route market upon a demonstration that
U.S. licensees arc not afforded access to such market. According to PanAmSat, if service to
the non-WTO route market would not serve the public Interest, then neither U.S.-licensed
satellites, nor satellites licensed by other WTO Members. would be permitted to serve the
mute. PanAmSat contends that because the presumption would apply equally to U.S. licensed
satellites and other WTO Member-licensed satellites, it would satisfy national treatmenl. 121

1,(1 l'anAmSal FNPRl\l (\lI11mellls al 5-6. n,l O.

64. As suggested in the Further Notice,12c and overwhelmingly endorsed in the
recOl'd. we will not evaluate the effective competitive opportunities in the route market lor
non-U.S. satellites licensed by a WTO Member providing WTO-covered services. Thus. \ve
will not perform an ECO-Sat test on {IIII' route, whether a WTO route market Of' a non-WTO
mute market. We take this approach for two reasons.

Discussion

I'" (;1: Ailleril'lllll I:NPRM Reply COllll11ellis at ~_'): Orloll FNPRM Repl\' COl1lmeiliS at -f Il'): COMS;\']'
I:NI'IUv! Reply Commenls ;11 5,

65. First. we do not currently evaluate the route markets served by U.S.-licensed
satellite systems. In DISCO l. we permitted U.S satellites to provide both domestic ami
international services according to their business plans, regardless of the mute. The purpo"e
of this approach was to provide licensees flexibility In system offerings and encourage
developmenl of glohal. lIlnovative services for the benefit of U.S. consumers. Th~lt policy is
l'qually compelling today and we will continue to follow it. Furthermore. as the majority of
panie.s asserted. applying a route market analySIS to non-U.S. satellites licensed by WTO
Members providing WTO-covered services, while not doing so for U.S.-licensed satellites.
could raisl' national treatment concerns. We find thm we can further our procompetitive
objectives and at the same time address any potential anticompetitive concerns resulting from
service on a non-WTG route by prohibiting a non-U.S. licensed satellite from entering an
exclusive arrangement with the country it wishes to serve, a restriction that currently applies
to U.S .-1 icensed sate II ites as weIL12, Moreover. parties are free to raise concerns that en try by

We' ;1!!rL'e "ilh Teledesic. for example. (hal Ihc likclihood of (ompClllivc harm ill (hc Unlled Slalc, from
,I 1"ll'li-'n (lpnal(lr \lTving Illlll-\VTO rllllles lhal are l'!ll,ed \0 U.S (lpL'I'atllr, i, nol sulTiciell1 J\) .luslify ;\ challge
III ,lUI !'It'\lhk rq!lIl;ll<ll'\' l'lllll'le,
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the WTO satellite will create anticompetitive consequences in the U.S. market because of a
closed route market.

66. Our second consideration relates to the GATS and the benefits of the WTO
Basic Telecom Agreement. As described above. because all WTO Members arc governed by
the general obligations of the GATS. including MFN and transparency. the GATS provides
some protection against discriminatory conduct on a \'Oute. In addition. increased competition
in the global satellite market resulting from commitments in the WTO Basic Telecom
Agreement. and the regulatory mechanisms available to us and our trading partners to guard
against anticompetitive consequences. will help prevent harm to competition in the U.S.
market.

67. Further. we find it unnecessary to adopt Columbia's suggestion that we apply
an ECO-Sat analysis to a non-WTO route market where the satellite is licensed by a WTO
Member and the controlling entity is from a non-WTO route market. I

..'4 As previously
discussed. we will look to the ownership of lhe satellite. rather than to the licensing
"dIl1111istralion. il' we arc presented with evidence that the licensing administration is simply a
'II ag of con ven ience" used to ci rcumwn t an I:CO-Sat anal ysis I

.." Fi naily, we do not adopt a
['ule requiring us to apply an ECO-Sat analysis to the route market where competitive
disparities arise between U.S. licensees and ()tIKr WTO Members. as PanAmSat .suggcsl.s. or a
rule requiring us [0 consider de !CIC!O exclUSivity In the absence of an exclusive route
agreement. as GE Alllericolll suggests. In all cases. where the presumption in favor of entry
applies and we do not conduct an ECO-Sat analysis. opponents may demonstrate that entry
will nevertheless pose a risk to competition III the United States, and in the exceptional case
in which grant would pose a very high risk that cannot be cured by conditions placed on the
liccnse. we will dcny the application. We \vill thus examllle whatever potential competitive
harms exist in this context. which is consistent with International agreements and should
satisfy both PanAmSat's and GE All1ericom's conccrns.
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b. Non-WTO Member Satellites Providing WTO-Covered
Services

(1) General Framework

Background

6X. In the No/ice. the Commission proposed to examine "effective competitive
opportunities" in both the foreign "home market" of the non-U.S. satellite and "route markets"
to which service from a U.S. earth station is proposecl.' 2(. Thereafter. in the Fur/lin No/ice.
the Commission tentatively concluded that an ECO-Sat test should be applied with respect to
rhe home markets of satell ites IicensecI by non-WTO countries, regardless of whether the
route market is a WTO Member country or not. Further. the Commission proposed to apply
a separate ECO-Sat test to the route market when the route market is a di fferent non-WTO
country.127 The Commission proposed to continuc to apply an ECO-Sat test in these
circumstances becausc 110n-WTO countries have assumed no obligations under the WTO
Basic Telecom Agreement specifically or under the GATS generally. They have made no
binding commitments to open their satellite services markets or to abicIe by procompctirive
regulatory principles. Thus. reasoned the Commission. allowing non-U.S. satellites licensed
by nOIl-WTO cOllntries to servc the United States could adversely affect competition in the
United States by giving the non-U.S. operator a competitive advantage over its U.S.
counterparts.

Positions of the Parties

60. The eommenters generally support implementation of an ECO-Sat analysis in
this conteXl.l2~ Many contend that. absent a home market analysis, the Commission would

NOlici' ,It '11'11 2. 27. 37-43: .ICC 11/.10 F{(/"flrer N()lin~ al 'Il 4,

1 'C

Fltr/lrer NOlin' at 'II 23.

1'> \Vc alsll llli.:orpllrale herc thllsc clll11l11cnls riled in respllnsc tll thc Nolici' that rcmain pcrtincnt to thc
gCllcral discus~joll or the FCO-Sat tcst. Scc. C.g.. AT&T NPRM COl11l11cnts at 5: Columhia NPRM Comments al
I I: (Jcneral Instrumcnt NPRM ClJl11mCnls at 3: HBO NPRM CmlJlllcllts al J2-13: ICO NPRM COl11ments at 1()
23: Kcyslonc NPRM Commcnts ~ll 4-'i: Lllckheed Martin NPRM Commcnts al 3--L MCI NPRM ClJl1lmcnts at~

12: PanAmSat NPRM Clll1ll11Cnts at 2-3: OrhCl1Inm NPRM Clll1lmenlS at 3: Orilln NPRM ClJl1lmenls al ()-12:
Tdcdcsic NPRM Cllml11Cnts at 3-4: LI)L'kheed Martlll FNPRM Clll1l111ents at 3-4: Orion FNPRM Cllnilllcnts ~Il (1:

()ualclJmm FNPRM Cllmments al 'i: MlJlorola FNPRM Cllmments al 'i: (iE Al1lencol11 Reply Comments ,It 'i:
LllL'khccd Martin Reply Cllmmcnls at 6: GE Amcricllm FNPRM Cllmmcnts al '; (making a dislinclilln in
L'\ ,IiU~l(ing: appliL',UllS rrom nllll- WTO countries hy urging that the Commission n',t!uale thc homc marker or thc
fill 'i'ic:lt -Ii, '("/1.1('(1 111m 'idc r).
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/'/ CC/Networks NPRM Comments at 12.
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I,;" Hughes FNPRM (~on1fnenls at 12.

J 'J Tclesal NPRM Reply COl1lments al 14.

U.l Columhia FNPRM Reply Commenls al 5-6.

70. Some commenters argue that application of the ECO-Sat test may harm U.S.
Iicensed systems seeking access to foreign markets and may result in retaliatory measures
from other countries. 110 CC/Networks claim that they rely on satellite technology for overseas
video and associated audio transmissions and consider transoceanic fiber less efficient
regarding cost. connectivity. technical performance, and operational flexibility.llI They argue
that limiting broadcast and cable operators' use of satellite capacity will hinder their ability to
provide television coverage of international events. especially fast-breaking news. 112 To the
contrary, Columbia argues that we should apply the ECO-Sat test to all types of services in a
fair and even-handed manner. 111 ft maintains that Networks's need for transmission capacity
can best be met by considering, as part of the general public interest inquiry, whether U.S.
satellites are available to provide this transmission capacity.

I~\' ()rion FNPRM C0l11111cnts al 6: Qualcolnnl FNPRM COJnnlcnls at 5: Motorola FNPRM (~(llnlncnts at 5.

have no relevant basis for evaluating the accessibility of a non-WTO market or for exercising
any leverage to persuade those countries with closed markets to open them. 12

,)

7 I. A few commenters favor a less rigid ECO-Sat test, which would permit each
applicant to demonstrate whether a home market test, route market test, or critical mass test,
is appropriate for its proposal.1.H In order to remedy concerns about foreclosing competitive
entry by U.S.-licensed satellites into foreign markets, Hughes proposes that we generally
allow entry of foreign-licensed satellites into the United States to compete in the provision of
satellite services, absent a showing that the licensing administration imposes significant
protectionist barriers that shield its satel1 ite industry from competition.'l) Hughes argues that,
by applying the ECO-Sat test in this flexible manner, the Commission can best demonstrate to
foreign administrations the benefits of implementing a procompetitive satellite regulatory
policy. 111> Hughes notes that none of the parties disputed its proposal for a modified ECO-Sal

1311 PanAn,Sal FNPRM C01l11l1cnts at 4-5: Hughes FNPRM Conl1Tlcnls at 5: C:OMSA'r FNPRM Reply
Comments al 6.

He, Id. Hughes proposes that an earth station applicant seeking access 10 a non-U.S.-licensed salclljlc would
have the initial hurden of demonstrating that the foreign satellite's home and route markets do not impose ,Je jllre
harriers to U.S.-licensed satellites seeking to compete in the provision of the same satellite services. If no de
jllre harriers existed. the hurden would ;.hift to parties opposing entry of the foreign-licensed satellite to

(continued ... )
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Hughes FNPRM Reply COllllllents al 7.

1.;'1 vVc also rccognilL'. ho\v~\'cr. that the opening of 1l1arkcts ahroad also \~:ill facilita\e grcater COlllpctilion
in the satellite services lIlarket worldwide. including in this country. and the policies we adopl today arc also

dl'SI~I1l'd III 'urll1L'r Ihal goal.

73. For these reasons. we are not persuaded by the commenters' arguments against
applying the ECO-Sat test to non-U.S. satellites licensed by non-WTO countries. In response
to some commcnters' concerns about possible negative effects of this rule on the efforts of
U.S.-licensed systems to access foreign markets, we point out that our primary focus is on
increasing competition in the United States market. and on realizing the benefits of such
competit ion tor U.S. users here ."" If this policy causes other countries to adopt an ECO-Sat
test for U.S. satellite operators seeking to provide service in that country. we find it, on
halance. a minimal burden when compared to the possibility that unrestricted entry by

1.i7 In addition, Hughes argues that none of the parties deny that a strict reciprocity test
II undermine the Commission's goal of opening foreign markets to competition if foreign

impose equally rigid reciprocity tests to evaluate the entry by U.S.-licensed

Discussion

';,.( ... col1linued)

dellHlnslrate that de ji/dO harriers existed on Ihe satellite's hOllle or route markets. Hughes adds Ihat lhe

C"lIllllission wllllld consider next. "collllllunicatlOns and cOlllpetition-related issues as well as national security.

'''reign policy and Irade issues raised hy the Executive Branch." ld at 13.

72. We adopt the proposal to apply the ECO-Sat test to non-U.S. satellites licensed
by non-WTO countries. This approach is necessary to ensure that participants in the global
sate II ite services market are on equal footi ng and that applicants from non- WTO countries arc
not able to distort competition to the detriment of U.S. operators. Fair and vigorous
competition among multiple providers leads to lower prices and more innovative service
offerings for satellite communications users in the United States and throughout the world.
Applying the ECO-Sat test will confirm that foreign markets do not have de jure or de facIo

harriers that impede opportunities for U.S. providers to enter and compete in those markets
prior to permitting operators from such countries to compete in the United States. Unlike
WTO Members, including those that have not made specific commitments of market access,
110n-WTO countries are not subject to the general obligations of the GATS. Most non- WTO
countries have made little progress toward promoting competition and opening their markets.
To the extent that some have allowed foreign entry and have begun to liberalize their
markets, they are not obliged under the GATS to refrain from discriminating against U.S.
licensed satellite operators. Thus, the potential for anticompetitive conduct continues to exist
with respect to applicants from non- WTO countries.
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foreign-licensed satellite systems would distort competition in the U.S. market. Hughes's
proposed test would not suffice because, for example, Country X may permit some foreign
satellites to serve its market while blocking U.S. satellites, falling short of Hughes's
"significant protectionist barrier" measure. If we permit a satellite licensed by Coulllry X 10

serve the U.S. market, that operator could have a competitive advantage in the United States
hecause of its more comprehensive service offerings. Indeed, competition could he distorted
in the United States even if a foreign country does allow entry by U.S. satellites if that
country erects ohstacles that prevent such competition from being effective as a practical
matter, such as government subsidiiation of the non-U.S. system. In this case, the non-U.S.
operator could have a competitive advantage in the United States because of an ability to
offer lower-cost service. Consequently, we find that our proposed test for determining
whether U.S. operators have effective competitive opportunities in a foreign country provides
an even-handed approach that allows the greatest degree of access to non-U.S. systems
consistent with the public interest. In addition, we reject Hughes's suggested ECO-Sat test.I~()

It is equally necessary to examine both de jllre and de fllcto harriers because de fl/(oto barriers
can be as impeding as de jure barriers and more difficult to detect. Hence, the applicant
should bear the burden to demonstrate the absence of both.

74. We recognize the Networks' concern that our policy could inhibit the coverage
of fast-breaking news or other special events. We point out, however, that we will not apply
an ECO-Sat test in the vast majority of cases where the Networks will be receiving foreign
video transmissions. In particular, we will not apply an ECO-Sat test when the satellite
relaying the foreign transmissions into the United States is licensed by a WTO Member, or,
as discussed below, is operated by an 100 affiliate satellite or an 100 satellite providing
international service.I~J We will apply the ECO-Sat test only where the satellite is licensed
by a non-WTO country. In these cases, an ECO-Sat test is a minimal burden compared to the
market distorting impact and competitive harm in the United States that may resull if a U.S.
licensed system is denied access in the relevant foreign market. Further, the Networks may
apply for an earth station license to communicate with specified non-WTO satellites. In
considering whether to grant that application, we could consider, regardless of the outcome of
the ECO-Sat analysis, whether other satellites are available to provide this transmission
capacity. An earth station license carries a ten-year license term; no further applications wi 1/
be necessary for the Networks to access that non-WTO satellite once a license is granted.

75. In applying the ECO-Sat test, we will examine whether the country in which
the non-U.S. satellite is licensed provides effective competitive opportunities for U.S.-licensed
satellites to serve the foreign market. We will look at de jure barriers to entry, such as
statutory or regulatory prohibitions against service by U.S. providers, as well as de .!lU:fo

1411 S'l'C supra n.136.

141 Sl'e iJlji-u Sections I1I.B. J.d. and II.B.2.
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(2) Home Markets

Background

barriers. For example. a country may permit U.S. entities to provide FSS service. but impose
more stringent technical requirements on U.S. providers than on its own providers.
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76. In the No/ice. the Commission proposed to look first at the country of license.
or the "home market." when evaluating effective competitive opportunities for U.S.
providers.'~2 For example. if a satellite licensed by Country X seeks to serve the U.S. market.
the first step would be to determine whether U.S.-licensed satellites may provide analogous
services to. from, or within Country X. The Commission recognized, however, that the
country of license approach had two shortcomings. First, if the Commission were to look
only at the licensing country, satellite operators from closed markets might seek to obtain a
satellite license from a country with an open market. In effect. such satellite operators could
forum shop to find an administration that would most likely pass the BCO-Sat test. The
Commission therefore sought comment on the possibility of looking at ownership in addition
to the country of license. for example, evaluating each investor's home country or those of
the most substantial investors.I-I\

Positions of the Parties and Discussion

77. Commenters supporting application of an BCO-Sat test uniformly support
;lpplying this test to the "home market" of the satellite.J~4 Some question, however, whether
the "home market" should be the country that licenses a satellite or the administration that
coordinates it or some other measure, such as the nationality or principal place of business of
the owner. For reasons discussed above in determining the WTO status of the satellite in
question.'~:i we will look to the licensing country or coordinating administration to determine
the home market. In determining the home market, we will. however. entertain requests to
consider other factors. such as the nationality or principal place of business of the owner. w,

I-I: Itl. al 'II Ix.

I·H Noticc at til ~().

I_II LIlL"!.;)wl:d Marlin FNPRM COIl1Jlll:nlS a1 3. Orion FNPRM Comments al 6.

II" S('(' SIf!},." Scclinll IlI.B. J .a.2.

II,· SI'I'it!.
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Positions of the Parties

1·.1"' N()tic(:' al lJl 27.

II' Sec. C.g.. DirecTV NPRM Comments at 12-14; MCI NPRM Comments at 6-7; Pan:'\IllSal NPRM
COlllments al 2-3; WoridCom NPRM Commenls al 5.

FCC 97-399FederaJ Communications Commission

(3) Route Markets

Background

7~. In the Notice, the Commission proposed to conduct a separate ECO-Sat
analysis of the "route market" or markets it' different from the home market. It defined the
rout~ market as the market in which the satellite transmission originates or terminates. 1-17 Thc
Commission stated that applying an ECO-Sat test to the non-WTO route markets would allow
it to promote effective competition through broader market access. Specifically, bccause
some countries may offer landing rights to satellites from certain foreign countries hut not
others, U.S. satellites may have opportunities to compete in some route markets but not
others. Making a decision on market access for a non-U.S. system based solely on the
openness of that system's home market would therefore leave open the possibility that the
non-U.S. satellite, once it entered the U.S. market, might be able to serve some routes on
which U.S. satellites are prevented from competing. This result would distort competition in
the United States. Consequently, in the Further Notice. the Commission proposed that when
a Ilon-WTO satellite provides service involving a different non-WTO market. it would apply
two separate ECO-Sat tests: the first test \vould be applied on the non-WTO home market as
discussed above; the second ECO-Sat test would be conducted on the non-WTO route market.
If the non-WTO rOllte market did not provide U.S. operators with effective competitive
opportunities to serve that market. the Commission would not permit the non-U.S. satellite to
provide any service between the United States and that route market.

79. Most commenters agree that a route market ECO-Sat test is necessary to avoid
distortion of competition.'')s They contend that a separate ECO-Sat test should be applied to
each non-WTO route market. Some commenters, however, argue that the ECO-Sat test
should not be applied in cases where, as a practical matter. only non-WTO satellites can
access the route market. '.)() Qualcomm, for example, argues that application of the ECO-Sat
test would only delay the implementation of innovative satellite services where effective
competitive opportunities for U.S.-licensed or other WTO Member satellites cannot effectively
exisl.''iO

I.I'J Qllaleomm FNPRM Comments at 5: KDD NPRM Commcnts at 2.

1<11 Qllalcom1ll FNPRM Commcnls at 5.
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". <.T/NL't\\llrks NPRM ('omments al 22.
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,-,. ICO FNPRM Commenls al 1.,-14.

("'~ l.ural NPRM l~l'ply C'Ollll11cnts at 6: 'rransworld NPRM C01l11ncnts a1 2-~.

I>iscussion

SO. Lockheed Martin, on the other hand, does not endorse the application of an
ECO-Sat test to route markets.I:;1 Lockheed Martin believes that if a satellite operator is
...;ubjeci 10 competition in its home market then it is significantly less likely to have market
distorting capabilities in other route markets that its serves. I":

1"1 Lo~-"dlCLd I\1artln FNPH.lVl ('tllnnlcnls at ~: Lockhecd Ma"~in FNPRM Reply COtll1l1crHS at 2.

LockhL'L'd I\bnin FNPRM Reply COl1lll1ellis al 6

83. First, as to WTO routes, we will not apply an ECO-Sat test here for the same
reasons discussed above regarding WTO-Member-licensed satellites .I';X As stated, all WTO
Members are governed by the general obligations of the GATS. The GATS provides some

81. Other commenters, while not opposing a route market analysis in theory, argue
that route markets are difficult to define I';' or that a route market test is insufficient because,
in certain situations, de .!c/C{O barriers may be difficult to prove. J

'i4 CC/Networks recommends
that the Commission allow all U.S.-authorized earth station licensees to access non-U.S.
satellites immediately for specified route markets once a non-U.S. satellite has satisfied the
ECO-Sat test requirements. I';'; Further, ICO argues that a route market analysis would be
impractical with global satellite systems, such as mobile satellite service (MSS) systems, that
could conceivably serve over 200 countries. I'll COMSAT agrees that apply'ing an ECO-Sat
test in these circumstances could. in fact, impede the development of the global MSS
market. 1,7

82. We adopt the following rules regarding non-U.S. satellites licensed by nOI1-
WTO Members: We will /lO! apply an ECO-Sat test to WTO Member route markets served
by non-U.S. satellites licensed by llon-WTO countries. We will, however, apply an ECO-Sal
test 10 {/II 1l00/-WTO route markets served by non-U.S. satellites licensed by non-WTO
countries. If a non-WTO salellite serves one or more different non-WTO rOllte markets. we
will apply an EeO-Sat test to the non-WTO home market, as well as an ECO-Sat test to each
11011-WTO roule market. Discussion of each rule follows.



protection against discriminatory conduct on a WTO route. In addition, increased competition
in the global satellite market resulting from commitments under the WTO Basic Telecom
Agreement and the regulatory mechanisms available to us and our trading: partners to guard
against <lnticompetitive consequences. will help prevent harm to competition in the U.S.
market.

84. Second, as to JIOJI-WTO routes. it is necessary to apply an ECO-Sat test to all
routes because the home market inquiry is. by itself, insufficient to protect U.S. satellite
operators from distortion in the U.S. satellite market. Each satellite typically covers many
different cOllntries and a satellite's point-to-multipoint capability makes it possible for the
same satellite to be used simultaneously for transmissions between other countries and the
United States. U.S. satellite operators must obtain an authorization from all countries in
which they seek to provide service. It j, possible that certain non-WTO countries may
prohibit access by U.S. satellites, while allowing access by satellites from other countries. In
this scenario. the non-U.S. satellite granted access to that market would have a competitive
advantage over U.S. systems by virtue of its broader service area. We cannot ignore this
potential competitive distortion.

Federal Communications Commission FCC 97-399

85. We recognize that applying an ECO-Sat analysis to each non-WTO route
market served by a global satellite system. such as a low-earth orbit MSS or a fixed-satellite
service system, will be cumbersome. An alternative would be to determine whether there is
some critical mass of route markets open to U.S. satellite systems to satisfy us that effective
competition will not he distorted in the United States. If so, we could dispense with a route
hy-route analysis for global systems altogether. The commenters' positions varied on what
would constitute a critical mass of open route markets, and on how to determine whether a
critical mass has been reached.

86. We find that there is no single method to measure whether a critical mass has
heen reached that would work in every case. This is because, from a provider's perspective,
critical mass depends in large part upon its individual business plans. For example, a
company intending to provide global service may be satisfied that a critical mass has been
achieved if a majority of the world's largest markets are open to U.S. satellite services. A
country targeting the Asian market could, in contrast, legitimately argue in the same
environment that a critical mass has not been reached if several of the world's closed markets
are in Asia. Consequently, we cannot devise a critical mass test that would uniformly apply
to all satellite services. We also are concerned that a critical mass test would not encourage
countries to open closed markets to U.S satellite services, to the detriment of U.S. consumers.
We conclude thar the most practical approach. and the most appropriate and forceful way to
promote competition in the United States an~i around the world, is to look at each of the
actual routes that will be served. Thus. we will apply an ECO-Sat test to each nOIl-WTO
route market served by a non-WTO satellite.

87. We disagree with Lockheed Martin, the only party that opposes generally
applying a route market ECO-Sat analysis. which argues that the test is not necessary because
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competitIon in the roltte market is not likely to be distorted if the satellite operator is subject
to competition in its home market. Contrary to that position, our route market analysis is
designed to promote competitive conditions in the United Stutes by addressing a non-U.S.
system's ahility to serve markets not open to U.S operators.

tlR. In response to Qualcomm's suggestion that we not apply the ECO-Sat test
where 0111" non-WTO countries are able to serve a route market. we point out that we will
consider such circumstances in applying the ECO-Sat test. For example, if U.S. operator." are
not serving a particular route market because they do not have satellites with coverage areas
allowing them to serve that route, the non-WTO satellite providing service to that route
market would not fail the ECO-Sat test 011 that basis. tn that case, we would not preclude a
non-U.S. satellite from providing service between the United States and that market. In
applying the EeO-Sat test, we :lrc looking for (Irti/leial barriers blocking access to that
Illarket by U.S. operators.

(4) Satellite Service Distinctions

Background

89. In applying the ECO-Sat test. the Commission proposed in the Notia to focus
on the specific satellite service that the non-U.S. system seeks to provide in the United States
and ddermine whether U.S. satellite systems would be permitted to provide the same type of
service in the relevant foreign country. For example, if there were a request to provide
mobile-satellite service (MSS) in the United States using a satellite licensed by non-WTO
Country X, the ECO-Sat analysis would focus on whether a U.S. satellite could provide MSS
in Country X.I,\I) The Commission proposed to look at three service categories in making this
analysis: DTH (including DBS service), Fixed Satellite Service (FSS) and MSS. The
Commission noted, however, that if another country draws finer distinctions when considering
whether to allow U.S, satellites to provide services (such as distinguishing between Very
Small Aperture Terminal (VSAT) and voice fixed-satellite services), it might consider
applying the same distinctions when considering a request involving a satellite licensed in that
country.l1>O

L)O. Nevertheless, the Commission recognized in the Notice that this basic approach
may not be adaptable to all satellite services in all instances. For example, an MSS system
providing service between the United States and another country could consist of satellite
transmissions that do not involve earth stations !n the United States. By illustration, a
telephone call could travel via an MSS system link from a telephone in the United States by
cable to Poland, and then from there by satellite to China, where it could be received by a

(HI Id.
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handheld telephone (earth station). The Commission pointed out that because the earth
.station is in a foreign country and would be licensed by that country, there woulc1 be no

vehicle by which to apply an ECO-Sat analysis Given this, it proposed to evaluate effective
competitive opportunities for MSS providers on a global basis by considering whether some
critical mass of foreign markets is open to U.S. licensed system.s before a non-U.S. system

could provide ill/\' service in the United States.

Positions of the Parties

91. Most commenters support our proposal to adopt a service-hy-service approach
in applying the ECO-Sat test so as to ensure effective competition regarding each service. 1hl

Indeed, DirecTV asks us to consider new services as they evolve. II
)2 Columbia suggests that

we turrher subdivide service categories to include video, voice. and data services. 1h \
AirTouch objects to the critical mass alternative to cover satellite service systems that do not

have a satellite component in the United States. AirTollch asserts that the critical mass
approach would be burdensome to administer because it would be difficult to determine

which markets are relevant and sufficiently open to warrant regulatory streamlining. and that
the approach would create too much unCt~rtainty for foreign providers trying to plan their
businesses.1h-l

Discussion

92. We adopt the proposal to apply the ECO-Sat test, when applicable, on a
satellite-service-specific basis. As recognized in the Notice, we may find that a particular

country permits U.S. satellites to provide some, but not all, satellite services. We agree with
the commenters that in these cases the public interest would be best served by permitting
satellites licensed by such a country to enter the U.S. ITlarket to provide those services that
can be competitively offered hy U.S. satellites in that country, but not for other satellite

services. We also adopt the proposal to specify DTH (including DBS service), FSS, and MSS
as our service categories in applying the ECO-Sat test. Consistent with our treatment of
voice and non-voice MSS in the same service category for ECO-Sat purposes, we will

consider DARS, an audio satellite service established after the Notice was issued that provides
service directly to consumers, in the same category as DTH. We may further subdivide these
categories, as Columbia suggests, if another country makes such distinctions in deciding

1"1 AT&T NPRM Comments at 7; DirecTV NPRM Comments at 14-15; General Instrument NPRM
COI1111lents at 4; HBO NPRM Comments at 15: Lor'll NPRM Comments at 25; Motorola NPRM Comments at
1<); MCI NPRM Comments al 12; TL'lesal NPRM Reply Comments at 17-11\; WTCI NPRM Comments at 12.

DirecTV NPRM Reply COlllments at 14; General Instrument NPRM Comments at 4.

1(,1 Co[umhia NPRM Comments at 13.

11'4 AirTolich FNPRM Comments al 3-4.
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whether to allow U.S. satellite systems to serve its market. We find, however, that it will be
sufficient and administratively simpler to apply the three broader service categories as a rule
of thumb.

93. We will not adopt the proposal to require some critical mass of foreign markets
to be open to U.S. satellite operators before we would permit a non-WTO MSS system to
provide the landJine portion of its service in the United States. As previollsly discussed, there
is no objective way in which to define a critical mass and such a standard would not, in any
case, further our goals of opening markets and promoting global competition. Rather, we will
rely on the policies and rules adopted in our companion Foreign Partierj)ufioll Report ([lid

Order to govern foreign entry through terrestrial facilities.

c. Non-WTO Covered Services

Background

94. As discussed above, the U.S. Schedule of Specific Commitments to the WTO
Basic Telecommunications Agreement excludes DTH, DBS, and DARS. '6s Many other WTO
Members, including many of the United States' major trading partners, did not include these
services in their market access commitments, creating a potential market imbalance. To
resolve this imbalance, the United States made no market access or national treatment
cOlllmitments and took an MFN exemption for these services.

95. Thus, because the WTO Basic Telecom Agreement will not do as much to
advance our goal of promoting a competitive satellite marketplace for these services, in the
Further Notice, the Commission proposed to apply the ECO-Sat test to all requests for access
by non-U.S. satellite systems for delivery of DTH, DBS, and OARS services into the United
States. 1M In conducting an ECO-Sat test, the Commission proposed to evaluate both de jure
and lit' .!(/(o(o constraints on entry by U.S. satellite operators. 1M The Commission sought
comment on the continuing need to encourage open markets for these services. and on the
application of an ECO-Sat test to achieve that goal.

I',';' -'icc SU/JI"(( Section Ill.B.I.a.l.

I!'- Noticc at '11'11 ::I7-42~ Further Notice at '114.
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96. Several commentel's support the proposal to use an ECO-Sat test for non-
covered services.'f,X MPAA recommends. however. that the Commission include in its rules
provision for eliminating the ECO-Sat test should future GATS negotiations yield market
access commitments by WTO Members that provide an open. competitive global environment
with respect to DTH, DBS. and DARS services. allowing the United States to remove its
MFN exemptions in these services. If,') Hughes further argues that the ECO-Sat test should bar
entry only where a foreign country imposes significant protectionist barriers against U.S.
licensed satellites. 170

97. Many commenters. however. object to applying the ECO-Sat test to these non-
covered serviees. 17I Specifically. the European Commission argues that the U.S. MFN
exemption might negatively impact the economic viability of non-U.S.-licellsed satellite
systems. since satellite systems normally provide both telecommunications and DTH-DBS
transmission services. The scope and economic impact of the U.S. MFN exemption. the
European Commission contends. depend on the "precise definition of DTH and DBS
television services. and of digital audio services." which the European Commission urges us
to define. 172 The European Commission also claims that these services are broadcast services
and therefore the United States is required to provide market access and MFN treatment under
its 1994 WTO commitments on audio visual services 17\

Discussion

98. We will apply the ECO-Sat test to requests involving provision of DTH, DBS.
and OARS by non-U.S. satellites. Specifically. we will apply the test to the home market of
the non-U.S. satellite. as well as to all routes th'lt the non-U.S. satellite proposes to serve.

till'- Lockheed Martin PNPRM at 5; MPAA FNPRM Reply COllllllents at 2; Hughes FNPRM ('01l11l1Cnls at
13-14 (arguing lhat the modified ECO-Sat tcst applied on a service-hy-service hasis, affords foreign
adminislrations Ikxihility to open their markets to competition).

lr,lJ MPAA FNPRM Reply C01l1tncnts at 3.

17n Hughes uses Canada as an cxanlplc where Canada continues to illlpose barriers that prevent U.S.
licensed DBS and DTH service providers from competing in the Canadian market resulting in providers slIch as
DIRECTV·.\ Canadian affiliate being harred from the Canadian market. Hughes FNPRM COlJlments at 16.

171

I "'T,

Nel works FNPRM Comments al :;: European Commission FNPRM Reply Comments at 3.

European Commission FNPRM Reply Comments at 1

[7, It!.
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The ECO-Sat test is necessary because of the continuing need to cncourage open markcts 101

Il1e.se services and to avoid ;lI1t icompet it ive cunduc! in I he II.S malKet. I:~

l)l). In applying the ECO-Sat test, we will examine effective compditive
uppl1rlunities for U.S.-licensed satellites to serve the foreign markets. We will look at de jure
harriers to entry. such as statutory or regulatory prohibitions against service by U.S. providers.
rhese could include absolute or partial bars, as well as direct or indirect ones. For example.

,I lurclgn country could rrohibit outright U.S. satellites from providing WI\, home
progr;uTl!l1ing services by U.S. entities or could prohibit {{II\' indirect U,S. ownership. It also
l'ould pro!l ihi t \' ideo. but not audio service.s. By contrast, de !{IC{O harriers wou ld con.sti tute
h,IITlels that all nut per se prohibitions, nor not necessarily formally adopted by the country'"
.!20Vl'I'lllllcnl. but that exist and. ill praclice. ;Ict a.s impediments to entry, For example. a
l'l1llntrv may permit U.S. cntities to provide DTH Sl'rVlce. hut lTlay Impose li10re stringent
llThnical or programming requirements or higher fees on 11.S. providers than on it" own
11 r(1\1(icrs, Bv discriminating against U.S. pmviders. allY such de faero barriers would
~cVl'lely curtail. if not \vholl; eliminate, the abilitv of I ',S, satellite entities to do husiness in
the I(lreign market. As a lesull. the companies n the home market of the foreign-licensed
satelll\\.' would he able to serve a market closed. in \vhole or in part. to U.S. companies.
Denying l'ol1lpetitive opportunities to U.S. entitiesll the forelgn marKet. while allovv'ing them
lor the uHtntry's own companies, would give the fon:lgl1-liccl1scd satellite a competitive
ad\'~1I1tag:c (l\'l'r IS. entities. causing competitive distort iOlls.

!()(), FUilhermore. we find that Hughes'" proposed modifIed EC()-Sat test docs not
;Itkquately address our concern that {/Iii' artificial L'ntry h;IlTier.s foreign admini.strations plaCl'
(1n traffic to or from the United States. even those no! ari."illg to the level of "siglllhc~lIlt

protectionist harriers," could distort l:ompetitioll !ll the United States.

! () I, We disagree with the European CommiSSion that these services are
hW;ldca.sting .service.s. The Commission h~lS specifically concluded that it will not regulate
DTH and DBS as broadcasting services. I." Rather. the Commission regulates these services
as haslc telecolllmttnieations services. As..,uch, the I 1S, exclusion of these services lrom
market aeces.s commitments and the MFN exemptIon taken during the \VTO basic
teleC(1lllllHlnieations negotiatIOns are valid, Therefore. applying the ECO--Sat test to non- WTO
covl'J'ed .sL'l'vice... is fully l'onsistent with our GATS obligations, With respect to Deutsche
Tclckol1l's concern ahout applicatiolls to provide hoth WTO-eovered and non-WTO covered

As di"l'lIssed helmv. we will !1ot <lpply the ECO-S<tt le,1 to I'ClJlIcslS to pnlVlde these sel'vin's hy enlille,
ji l'l'!1snll1\ !1;IIJlllh lIilll \\!lll'!l \\l' ll;IYl' hil.lll'l'a) ;}!!I'Cl'llll'nt.s. SCI' Sl'l'lllln I1I.B.ll',

III IfI" MUlier o!,'I'lIf)\(TI/Jliol/ Vidco, 2 FCC Red IO(]I, litrrf x4') F.2d 66.'1 lILJSS),
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services over a non-U.S. satellite,Ph we clarify that we will address such requests separately.
under the rules we adopt roj' each situation

d. Intergovernmental Satellite Organizations and Their" Affiliates

(l) Introduction

Background

102. In the Notice and Further Notice. the Commission addressed issues relating to
opening the U.S. domestic satellite market to INTELSAT and lnmarsat, and their affiliates. 177

INTELSAT and Inmarsat are treaty-based, intergovernmental organizations (lGOs) designed
to ensure world-wide satellite communications. m These organizations have certain privileges
and immunities that provide them competitive advantages over competing satellite providers.
For example, they are immune to suits in court (with limited exceptions for commercial
contracts). including jurisdictional. discovery and asset immunity from antitrust laws. They
also enjoy tax-free status. For example. they are exempt from income. corporate and property
taxes, and customs and other duties in the host countries and other member states. Their size
and the fact that their members are the primary. if not exclusive. providers of fixed and
mobile maritime services in most major markets gives them a special. and possibly dominant.
position in the global market. Further. COMSAT, by virtue of the Communications Satellite
Act of 1962 179 and the 1978 International Maritime Satel! ite Telecommunications Act,IX{1 is the
U.S. signatory to the (Gas. COMSAT provides INTELSAT and (nmarsat space segment
capacity to users in the United States. COMSAT pays taxes, but as we discuss below,
indirectly benefits from IGO immunity from suit. including suit based on U.S. antitrust laws.

171> Deutsche Telekom FNPRM Reply Comments at 4. Tcledesic withdraws its proposal in comlllcnts and

reply comments in the Notice that the Commission establish a fourth service category called the "[nteractive
BroadhalltJ Satellite Services" and apply a critical mass test for this calegory. [t now contends that there arc
likely to he so many competing IBSS providers from so many countries that the Commission need not worry
ahout competitive distortions in the U.S. market. Tcledesic FNPRM Comments at 5-6.

177 Notice at '1I'1I 62-74: Further NOlice at 'II']! 31-36.

17' NOlieI' al 'J['J\ 62-64. The [nternational Telecommunications Satellite Organization (JNTELSAT) operates
a global system that provides fixed satellite service for voice, data, video and audio communications .";1'1'
Agreement Relating to the International Telecommunications Satellite Organization, Aug. 20, 1')71, 23 U.ST.
3X 13. TI.AS No. 7532. The International Mohile Satellite Organization (Inmarsat), which provides glohal
maritime and aeronautical mobile satellite communications services, has for several years heen in the process of
amending its Agreement in order to provide land mobile satellite services. See Convention on the [nternational
Maritime Satellite Organization, Sept. 3. 1')76, reprinted Inmarsat Basic Documents (4th Ed. 19X9).

17') 47 USc. ** 701-744 (Satellite Act).

IXIi 47 U.s.c. ** 751-757 (Maritime Act).
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Position of the Parties

I ()4. Several COJl1mcntcrs arguc mitially that wc should not address access to the
l; .S. m;lrket by INTELSAT. Inm;lrsat. or ICO affiliates in this proceeding. and that instead
we must establish a new proceeding in which to do so. is' GE Americom points out that there
I.S no need to complete consideration of entry questions involving IGOs prior to January J.
1995, when the WTO Basic Telecom Agreement goes iIlto force. because IGOs do flot derive
benefits from the Agreemcnt. ISJ

IO:'i. Orioll, for example. argues that a Ilew proceeding is necessary because IGOs
present significant and complex factual and legal issues that have not been sufficiently
;lIred. I

" Thc.se COlllll1entcrs aLso dssert thdt a new proceeding is particularly appropriate to
address access by IGO affiliates. given pendlllg proposals for restructuring and
privatl/ation. lsi

' Loral contends that a new proceeding regarding the affiliates would examine
questions relating to: the proper level of O\vnership by IGOs, signatories and predecessors:
which IGO assets and how Illany may be transferred without unduly disadvantaging

FCC 97-399Federal 'Communicati~nsComrriisslon

103. In the Notice. the Commission asked whether. and under what conditions. it
should permit INTELSAT and Inmarsat to serve the US. market. recognizing that home
Illarkel and route market analyses would be analytica]ly difficult to apply with respect to
applications from these entities."! In the Further Notice. the Commission asked whether the
WTO Basic Telecom Agreement will result In a critICal mass of open markets among IGO
member countries that is sutTicient to presume that the Comrnis.sion can rely on competitive
market forces and forego an ECO-Sat analysis.l,se The Commission also proposed to treat
IGO affiliates as it would treat any other non-U.S. satellite system. That is. the Commission
would not apply an ECO-Sat tcst if the IGO affiliate is a .satellite system licensed by a WTO
Member and providing covered services.

1.\1 f\/ofic(' at (Wli 64-6). Vv'c noted. 111 particular. that IJ6 countries arc InClnhcrs of INTELS/\T and 7S arC'
II\cmhcrs Dr Inllwrsal. Id. In addilion. hoth or thesc llrganil.aliOl)'., prD\'ide global services. INTELSAT
Illl'lllhershlp has grown ID 1-1-1 l:llunlrJes and Inmarsal III SO

I-lin/wl' No/ice al 'II 33.

1.'-; S<,c. ('.g .. (iE /\nlcriconl NPRM Reply C\Hl1l11Cnls at 17: GE f\lnericOll1 FNPRM C~on1111ents at 6-7: (~E

Allll:ricoll\ FNPRM Reply Commenls at 6-7; Orilln NPRM Commenls al 13; Orion FNPRM Cll111menlS al X:
Orion FNPRM Reply Comments at X-9; Columbia FNPRM Reply Comments al 2; Loral FNPRM Comments at
to (d,) no! addrcss access involvlIlg ]GO affiliates): P;mAmSal FNPRM Reply CllJlllllents al 5-6.

'" ClE Alllericoill FNPRM Clll11111enis al 6.

Orion FNPRM Commcnls at K-9; Orion FNPRM Rcply Commcnts al X-t).

\(, (~E j\1l1crico1l1 FNPRfvl C'OIlHl1CIl\S al 17: Lora) FNPRiV1 (~unllncnls at }U-II: Panf-\nlSat FNPRM Reply
CP1ll11ll'111S al h.
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competition: what level of government financing of an 100 affiliate is anticompetitive: and
what opportunities for cross-subsidization and non-arm's length transactions exist in the IGO
affiliate context and what steps need to be taken to prevent each.I~7

106. COMSAT, in contrast, opposes a new proceeding, noting that this rulemaking
was e.stablished to address entry by non-U.S. satellites into the U.S. market, including IGOs
and their affiliates.l~~ COMSAT notes that the Further Notice specifically asked for comment
related to the IGOs and their affiliates.I~'I lCO objects to inclusion of ICO in any future
proceeding, arguing that it should be treated like satellites from other WTO Members and that
any such proceeding should addresss only future IGO affiliates.I'I1i

FCC 97-399Federal Communications Commission

107. We find that a new proceeding is not needed -- neither for the IGOs nor lGO
affiliates -- because we are only setting a framework for entry here. The Notice and Further
Notice specifically addressed the unique competitive concerns relevant to entry by lGOs and
IGO affiliates, and specifically requested comment on the standard to he applied for access 10

these satellite systems. We recognize that issues related to restructuring or privatization of
INTELS AT and Inmarsat currently are the subject of international negotiations 191 and that the
issue of ICO independence from Inmarsat is currently hefore this Commission. I')] Any

specific concerns about whether, and to what extent, entry by a particular IGO or IGO
affiliate wOlUd he anticompetitive are more appropriate in the context of a specific license
application. As discussed below, the outcome of pending proceedings could be taken into
account in conducting a public interest determination regarding a particular application. We
therefore conclude that a separate proceeding IS unnecessary and turn to the substantive issues
0/ what entry test to apply to IGOs and IGO affiliates.

Loral FNPRM Commcnts at I 1-12.

1,\,\ COMSAT FNPRM Reply Comments at Y- 10.

I XI) It!.

Ill!) IC() FNPRM Reply COI11111CnLS at 10-11.

I'"~ The COllllllission is cOlnnlittcd to seeking suhstantial refonn of the IGOs. The United Slales has taken a
lead role on these issues. [NTELSAT is considering the creation of an affiliate, possihly in IYYX, (0 providc

rrT'H, vidco and multimedia services. Inmarsal is considering full privatization o! its commercial and operatIOnal

arm. possihly in 19YX, with a rcsidual, scaled hack lGO remaining to maintain its commitment to ohserve puhlie

servicc ohligations. such as provision o!maritime dis(rcss and safety services.

1"2 Sec Application o! COMSAT for Authority to Participate in thc Procurement of Facilities o! the [-CO
Glohal Communications Limi ted System (File No. 106-SAT-MlSC-Y5 J (filed May I, IYY5).
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(2) Intergovernmental Satellite Organizations

nack~round

I'CC 97-399

lOX. In the Notice, the Commission noted that IGOs present certain analytical issues
within the framework it was proposing to apply to non-U.S. satellites. First. [GOs have no
single home market, unlike private satellite operators, which are incorporated in and licensed
hy an individual country. Second, the Commission recognized that because IGOs were
created to provide ubiquitous service and serve virtually every country from the United States,
it may be difficult to apply a route market analysis to an application involving an IGO. I

')1

The Commission proposed several alternative standards for deciding whether earth stations
could access an IGO satellite for the provision of U.S. domestic service:

( I ) The degree of openness of all various route markets served by the [GO
(or at least all the markets of the IGO's members); I~-I

(2) The degree of openness of the number of countries constituting the
minimum level of concurrence required for any official act of an
IGO;I'1:\ or

(3) A determination of whether the IGO, as result of its intergovernmental
status and global dominance, would be in a position to diminish
effective competition in the United States. l

%

109. As to provision of illfematioT1al service involving the United States, the
Commission tClllatively concluded that it would not be in the public interest to apply the
ECO-Sat tesl.l'J7 The Commission reasoned that there are sti II many nations in the world that
arc connected to the United States only by satellite, and any policy that makes it more
difficult to reach these points would unduly constrain the already limited service to them.
The Commission also stated that such an approach might be inconsistent with the statutes
governing U.S. participation in INTELSAT and Inmarsat and established U.S. policy for use
of those systems for certain international services.I')~ As a result, the Commission proposed to

II'" It!. ~ll \1167.

1"1. Id. ~lt III hX.
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continue licensing internationaL communications over INTELSAT and Inmarsat without
applying an ECO-Sat test.

110. In the Further Notice, the Commission revisited these proposals in light of the
successful conclusion of the WTO Basic Telecom Agreement. Initially, the Commission
noted that because IGOs are intergovernmental treaty organizations, they do not benefit from
that Agreement, which covers only services or service suppliers of WTO Members.
Consequently, the Commission noted that the United States owes no market access, national
treatment or MFN obligations to the IGOs.' 99

I I I. The Commission asked, however, whether the commitments made under the
WTO Basic Telecom Agreement constitute a critical mass of open satellite markets sufficient
to presume that allowing entry by IGOs for provision of U.S. domestic service would enhance
competition in the United States.2(Xl In that regard, the Commission noted that 51 of the 141
INTELSAT members made full or partial market access commitments in basic telecom
services under the WTO; these 51 members, including the United States, own 80% of the
shares of INTELSAT. In addition, 49 of the 80 Inmarsat members made commitments on
basic telecommunications services. All 30 countries that made market access commitments
for mobile satellite services in the WTO Basic Telecom Agreement are Inmarsat members.20t

Position of the Parties

I 12. Space Communications, Motorola, and PanAmSat support applying some form
of ECO-Sat test to all or particular IGOs seeking entry to provide domestic service in the
United States.202 PanAmSat strongly opposes allowing U.S. earth stations to use INTELSAT
capacity for the provision of U.S. domestic services because of enormous competitive
advantages the IGOs derive from their privileges and immunities.2m Some parties assert that
IGOs are not covered by the WTO Basic Telecom Agreement,204 while PanAmSat specifically
claims that IGOs should not be treated as if they were WTO satellites because access by the

)'J') Further Notice at <j[ 32.

100 Id. al <Jl 33.

201 fd. at <n 32.

]o:} AMSC NPRM COJnlnents at 5; Space COlll1TIUnications NPRM ComJnents at 8; PanAmSat NPRM
Comments at 5; Motorola NPRM Comments at 41-44.

203 PanAmSat FNPRM Comments at 6.

204 See, e.g., AMSC FNPRM Reply Comments at 10; Lockheed Martin FNPRM Comments at 7; Orion
NPRM Reply Comments at 7-8. ,
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IGOs was discussed il) detail during, the WTO basic telecommunications negotiations and
rejected by the negotiators. 21J

'i

113. Other commenters recommend that we not impose an ECO-Sat test either on
IGOs in general or with regard to specific IGO services. INTELSAT asserts that the ECO
Sat test is ineffective when applied to IGOs, because IGOs have no control over the domestic
policies of its sovereign members. 21J

(, Furthermore, INTELSAT and COMSAT argue that a
lest imposed on IGOs does not motivate foreign countries to open their markets to U.S.
-.atcllite systems, as many countries do not seek access to the U.S. market21J7 BTNA claims
that it is unnecessary to subject traditional Inmarsat domestic services to a competitive entry
lest while COJ\;1 'SAT contends that no test is necessary for INTELSAT or Inmarsat. 21lX

Lockheed Martin proposes that the core treaty-based services offered by INTELSAT and
Inmarsat not be subject to any ECO-Sat analysis and instead continue to be·authorized in the
same manner as they have been in the past. 2lJlJ COMSAT also argues in the alternative that
the Commission should apply the same treatment to provision of service using INTELSAT
and Inmarsat satellites as the Commission proposes for satellites licensed by WTO
Members. 2lo

I 14. The Networks argue that an ECO-Sat test should not be applied to transmission
of video services using INTELSAT because of a shortage of capacity.211 In response.
Columbia states that the networks have not made a sufficient case for special treatment of
Video services. It notes that shortage of capacity can be a factor considered in application 01
the ECO-Sat test and, where there are no other options. override the absence of effecti ve

~ll.~ PanAlllSal FNPRM Reply COlllJnent.s at 6-7; AMSC FNPRM Reply Conlnl~nls at J (L

,0" INTELSAT NPRM Commcnts at 9.

1m INTELSAT NPRM Reply COlllments at 4; CO_MSA~r NPRM Reply COlnnlents at 17; COM SAT NPR~1

Comments at 20-23. COMSAT also argues that therc is no evidence in the record to suggest that provision oj
domestic services hy COMSAT would have antico1l1petitive effects. COMSAT NPRM Comments at 12-20.
This argument, however, does not go to whether an cntry test is necessary hut whether the analysis under any
such tcst has hecn satisfied.

21" BTNA FNPRM Comments at 2; COMSAT FNPRM Comments at 13.

]Ol) Lockheed Martin FNPRM C(Hlllllents £11 7. [nnlarsat's core services arc international 1l1arititl1c distress
and safety services.

210 (~OMSAT FNPRM COlTlIllcnts at 9-12; COMSA'T FNPRM Reply COlllJncnLs at IO-J2.

211 Networks FNPRM C01l1ments at g -I). In the alternative, the networks argue that the Commission
should grandfather existing services providcd hy INTELSAT or should dcterminc that the critical mass test has
heen mel. It!.
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